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QUESTIONS PRESENTED 

I. Did the Second Circuit’s decision affirming that an arbitrator acted within his 

scope of authority conflict with Stolt-Nielsen S.A. v. AnimalFeeds International 

Corp., 559 U.S. 662 (2010), when the arbitrator reassessed the facts and 

rationale for discipline at an employee disciplinary appeal while complying 

with general rules of labor arbitration? 

II. Did the Second Circuit’s decision to confirm an arbitrator’s award conflict with 

Boise Cascade Corp. v. Paper Allied-Industrial, Chemical & Energy Workers 

(PACE), Local 7–0159, 309 F.3d 1075 (8th Cir. 2002), when the arbitrator 

addressed all critical provisions of the collective bargaining agreement and 

properly construed the contract in its entirety? 
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OPINIONS BELOW 

The opinion of the United States District Court for the Southern District of 

New York is reported in the partial record. R. at 001–41. The opinion of the United 

States Court of Appeals for the Second Circuit is reported at National Football League 

Management Council v. National Football League Players Association, 820 F.3d 527 

(2016), cert. granted, No. C16-1729-1 (Oct. 2016). 

STATEMENT OF JURISDICTION 

The United States District Court for the Southern District of New York had 

federal question jurisdiction after the National Football League Management Council 

(“Management Council”) filed a Complaint seeking to confirm the NFL 

Commissioner’s arbitration award pursuant to Section 301 of the Labor Management 

Relations Act, 29 U.S.C. § 185 (2012), and Section 10 of the Federal Arbitration Act, 

9 U.S.C. § 10 (2012). R. at 002. The district court entered final judgment for the 

National Football League Players Association (“Players Association”) as a matter of 

law, and the Management Council and the National Football League appealed to the 

United States Court of Appeals for the Second Circuit (“Second Circuit”). R. at 071. 

The Second Circuit had jurisdiction over this appeal under 28 U.S.C. § 1331 (2012) 

and 29 U.S.C. § 185 (2012).  R. at 076. The Second Circuit reversed the judgment of 

the district court on April 25, 2016. Nat’l Football League Mgmt. Council, 820 F.3d at 

548–49. The Players Association filed petition for a writ of certiorari under 28 U.S.C. 

§ 1254(1) (2012); this Court granted certiorari. No. C16-1729-1 (Oct. 2016). 
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STATUTORY PROVISIONS INVOLVED 

This case arises out of Section 301 of the Labor Management Relations Act, 29 

U.S.C § 185 (2012), and Section 10 of the Federal Arbitration Act, 9 U.S.C. § 10 (2012), 

which are reproduced in relevant part in the Appendix. 

STATEMENT OF THE CASE 
Statement of Facts 

During the American Football Conference Championship game on January 18, 

2015, eleven New England Patriots footballs were tested for inflation levels and were 

found to be below the acceptable psi range. R. at 005. The NFL hired attorney 

Theodore V. Wells, Jr. to investigate the possible existence of a scheme perpetrated 

by Patriots employees to gain an unfair gameplay advantage by deflating the footballs. 

R. at 004. Although the investigation was extensive, a substantial amount of relevant 

evidence was unavailable due to Patriots quarterback Tom Brady’s refusal to 

cooperate with the investigation. R. at 278. After a four-month investigation, Wells 

issued his 139-page report (“Wells Report”) concluding, by a preponderance of the 

evidence, that Patriots employees had engaged in a deliberate scheme to deflate the 

footballs to accommodate Brady’s preference for less-inflated footballs. R. at 272–74, 

277. 

The Wells Report also found that the deflation scheme was likely planned and 

perpetrated with Brady’s “knowledge and approval.” R. at 276. This finding was based 

in part on text messages between two Patriots employees who were found to be 

involved in the deflation scheme, in which Brady was “a constant reference point in 
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the discussions . . . about inflation [and] deflation.” R. at 275. These messages 

identified Brady “as the catalyst for . . . offers” of Patriots memorabilia to an employee 

as inducements for secretly deflating the footballs. R. at 275. Noting that Brady 

“refuse[d] to provide [the investigation team] with his own emails, text messages and 

phone records on relevant topics,” and thereby “limited the evidence available for [the 

investigation’s] review and analysis,” R. at 278, the Wells Report ultimately 

concluded that Brady was “at least generally aware” of the deflation scheme, R. at 

274 (emphasis added). 

On May 11, 2015, NFL Executive Vice President Troy Vincent issued a 

disciplinary decision letter (“Vincent Letter”) to Tom Brady at the direction of Roger 

Goodell, the NFL Commissioner (“Commissioner”). R. at 382–83. The purpose of this 

letter was to inform Brady that the Commissioner was imposing a four-game 

suspension on Brady because of his “role in the use of under-inflated footballs” at the 

AFC Championship game. Id. The letter specifically recounted the Wells Report 

conclusions regarding (1) Brady’s involvement in the deflation scheme and (2) his 

“failure to cooperate fully and candidly with the investigation, including by refusing 

to produce any relevant electronic evidence (emails, texts, etc.) . . . , and by providing 

testimony that the report concludes was not plausible and contradicted by other 

evidence.” R. at 382. The letter stated that these actions “clearly constitute[d] conduct 

detrimental to the integrity of and public confidence in the game of professional 

football.” Id.  
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The standard NFL Player Contract, which every NFL player must sign and 

which Brady himself signed, Comm’r’s Op. at 18, states that the “Player . . . 

acknowledges his awareness that if he . . . is guilty of any . . . form of conduct 

reasonably judged by the League Commissioner to be detrimental to the League or 

professional football,” he may be subject to discipline, including suspension. R. at 

406–07. Furthermore, under Article 8.13(A) of the NFL Constitution, the 

Commissioner has “complete authority” to discipline a player “guilty of conduct 

detrimental to the welfare of the League or professional football.” R. at 412–13. 

Therefore, in light of Brady’s actions constituting “conduct detrimental” to the 

integrity of football and pursuant to the Commissioner’s authority to discipline such 

conduct granted by the NFL Constitution, the Player Contract, and Article 46 of the 

2011 NFL Collective Bargaining Agreement (“CBA”), Brady was suspended without 

pay for the first four games of the 2015 season. R. at 383. 

On May 14, 2015, three days after the issuance of the Vincent Letter, Brady 

appealed the suspension through the Players Association, in accordance with Article 

46, § 1(a) of the CBA. R. at 011–12, 398. The Commissioner designated himself as the 

hearing officer to preside over the arbitration hearing. R. at 011. His decision to 

personally serve as hearing officer was specifically within his discretion as granted 

by Article 46, § 2(a) of the CBA, which states that “the Commissioner may serve as 

hearing officer in any appeal under Section 1(a) of this Article at his discretion.” R. 

at 011–12, 399. 
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At the arbitration hearing, further evidence relevant to the deflation scheme 

was introduced, and the Commissioner reconsidered all available evidence. Comm’r’s 

Op. at 5, 11–13. This was in accordance with Article 46, § 2(b) of the CBA, which 

states that “[t]he [Players Association] and NFL have the right to . . . present, by 

testimony or otherwise, any evidence relevant to the hearing,” R. at 399. The 

Commissioner expressly interpreted his power under Article 46 to allow him to “hear 

any new information, including testimony from Mr. Brady, that might cause [the 

Commissioner] to reconsider the discipline initially imposed,” and that “[i]nsofar as . . . 

the hearing [presented] testimony or documentary evidence of which [he] had been 

previously unaware, that information [could be] considered anew.” Comm’r’s Op. at 

5. 

Much of the new evidence submitted for consideration was presented by the 

Players Association, including evidence regarding Brady’s cell phone use “after the 

[Vincent Letter] had been issued.” Id. at 11. Additional evidence, including Brady’s 

own testimony and evidence of cell phone records presented by the Players 

Association, demonstrated that on or about the same day Brady was interviewed by 

the investigative team, he destroyed the cell phone he used during the time period 

relevant to the investigation. Id. at 12. The evidence also cast doubt upon Brady’s 

assertion that destruction of previous cell phones was his usual practice. Id. at 12.  

The Commissioner interpreted the power granted to a hearing officer under 

the CBA to allow him to draw an adverse inference from Brady’s refusal to cooperate 

with the investigation and Brady’s destruction of vitally relevant evidence. Id. at 13. 
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He concluded, based on the “information compiled in the investigators’ interviews,” 

id. at 10, as well as the relevant evidence offered at the hearing, that Brady’s 

discipline was justified on grounds substantially the same as those articulated in the 

Vincent Letter: that he (1) participated in the deflation scheme and (2) “willfully 

obstructed the investigation,” id. at 13. The Commissioner found that both of these 

grounds “indisputably constitute[] conduct detrimental to the integrity of, and public 

confidence in, the game of professional football.” Id. 

At the hearing, the Players Association challenged Brady’s suspension as an 

inappropriate penalty for a first offense, relying on the League Policies for Players 

(“Player Policies”), a handbook distributed to NFL players that includes a Schedule 

of Fines detailing potential penalties for various kinds of misconduct. Hr’g Tr. at 25. 

In “trying to be creative,” the Players Association argued that the Commissioner was 

limited by the Player Policies’ Schedule of Fines’ statement that “first offenses will 

result in fines,” even though the Players Association “[didn’t] believe this policy 

applie[d]” in this situation, because the Player Policies do not mention deflating or 

tampering with footballs in any description of misconduct. Id. at 26.  

In determining the award, the Commissioner considered the CBA’s discipline 

imposed for first steroid and other performance enhancing drug violations, “the 

closest parallel of which [he was] aware” for the kind of misconduct at issue. Comm’r’s 

Op. at 16. He also considered the consistency of the punishment with other 

arbitration decisions concerning “a first violation of a league rule intended to 

maintain fair competition and the integrity of the game” when affirming Brady’s 
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penalty. Id. at 16 n.17. His opinion clarified that Brady was suspended pursuant to 

“the CBA-mandated NFL Player Contract, which Mr. Brady signed,” and which 

“provides notice that, in the event of a finding of conduct detrimental, the 

Commissioner may ‘suspend [the] Player.’” Id. at 18. 

Procedural History 

On July 28, 2015, the NFL filed an action to confirm the arbitration award in 

the United States District Court for the Southern District of New York, pursuant to 

Section 301 of the Labor Management Relations Act, 29 U.S.C. § 185 (2012). R. at 

075–76, 079. The Players Association then filed an answer and counterclaim for 

vacatur of the Commissioner’s award on August 4, 2015. R. at 080–81, 137. The 

district court vacated the Commissioner’s award, finding it legally deficient based on 

(1) Brady’s lack of adequate notice of his alleged misconduct and potential discipline; 

(2) denial of opportunity for Brady to interview one of the two lead investigators; and 

(3) denial of access to investigative files. R. at 021–22. The NFL appealed the district 

court’s decision to the Second Circuit Court of Appeals on September 3, 2015. R. at 

071–72. On April 25, 2016, the Second Circuit reversed the district court’s decision, 

finding that each of the stated grounds for vacatur was insufficient in light of the 

“substantial deference” that must be given to the arbitrator’s interpretation of the 

parties’ agreement, and his “especially broad” authority to impose discipline. Nat’l 

Football League Mgmt. Council, 820 F.3d 527, 532 (2d Cir. 2016). The Players 

Association then petitioned this Court for a writ of certiorari, which was granted. No. 

C16-1729-1 (Oct. 2016). 
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SUMMARY OF THE ARGUMENT 
 

The collective bargaining process forms the heart of efficient labor relations. 

When a party to a bargained-for arbitration seeks a judicial second opinion instead 

of deferring to the agreed-upon arbitrator, it strips the process of its effectiveness. A 

discontented party’s remedy is bargaining for a change to the agreement, not judicial 

usurpation of the arbitrator’s role. 

The Second Circuit correctly confirmed the Commissioner’s arbitration award 

and reversed the district court for two reasons. First, the court correctly held, in 

accordance with Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 

(2010), that the Commissioner did not exceed his authority as the parties’ bargained-

for arbitrator by reassessing the facts and justification for Brady’s discipline because 

he acted in accordance with general rules of labor arbitration in doing so. Second, the 

court correctly held, in accordance with Boise Cascade Corp. v. Paper Allied-

Industrial, Chemical & Energy Workers (PACE), Local 7–0159, 309 F.3d 1075 (8th 

Cir. 2002), that the arbitrator discussed all critical provisions of the collective 

bargaining agreement and properly construed the entirety of the contract. 

First, the Second Circuit correctly held that the Commissioner did not exceed 

his authority. A court must afford extraordinary deference to an arbitrator’s award 

and, specifically, to the arbitrator’s interpretation of the collective bargaining 

agreement he is tasked with construing. This deference extends not only to the 

arbitrator’s interpretation of the CBA’s specific terms, but also to its grant of 

authority to the arbitrator, unless the parties expressly stipulate to limitations on 
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that authority. Since the parties here did not stipulate to any limitations upon the 

Commissioner’s authority as hearing officer, his scope of authority was itself a 

question subject to his interpretation. The Commissioner acted within his 

interpretive authority by determining that the CBA allowed him to reassess all 

evidence and to consider related grounds for discipline. 

Additionally, under Stolt-Nielsen, when an agreement is silent with regard to 

a particular issue, the fact that the parties agreed to arbitrate implicitly authorizes 

the arbitrator to adopt necessary procedures to reflect the parties’ agreement. The 

arbitrator’s task in such a situation is to look for a governing rule to determine the 

terms to which the parties implicitly agreed. The Commissioner fulfilled this 

requirement by acting in accordance with general rules of labor arbitration. 

Labor arbitrators will, under certain circumstances, consider new evidence and 

rationales for punishment at an arbitration hearing. These circumstances include 

where the new evidence is directly related to the events giving rise to the discipline, 

where the new evidence could have been discovered prior to the discipline upon 

further investigation, and where the grounds considered are merely a change of 

theory for the punishment rather than a substitution of entirely different grounds. 

The Commissioner acted in accordance with these general rules of labor 

arbitration when he chose to adopt the procedure of reassessing the evidence and 

reconsidering the grounds for the suspension at the hearing. All of the evidence 

considered at the hearing was directly related to the same events for which Brady 

was originally suspended, and was discovered when the Commissioner investigated 
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further at the hearing. The grounds for punishment articulated by the Commissioner 

were substantially the same as those set forth in the Vincent Letter, and any change 

was at most a change of theory as to why Brady’s conduct constituted “conduct 

detrimental,” not a substitution of entirely different bases for the suspension. 

Second, the Second Circuit correctly affirmed the Commissioner’s award under 

Boise. The Commissioner addressed all critical provisions of the collective bargaining 

agreement. Although an arbitration award must draw its essence from the bargained-

for contract, as long as the award can be rationally derived from the agreement, the 

interpretation of the contract meets that standard. So long as no “critical terms” are 

ignored by an arbitrator, an award should not be vacated. 

Here, since no provision of the CBA unambiguously addressed Brady’s 

misconduct, the Commissioner was within his discretion to consider the entire 

contract when deciding on a proper punishment. Both parties have at one time agreed 

that no provision of the CBA specifically addressed the violation at issue. Therefore, 

the Commissioner did not ignore a critical term of the contract by relying on Article 

46 of the CBA in deciding a penalty for Brady. 

Alternatively, if the Commissioner failed to address a probative provision of 

the CBA, the award should be confirmed because he properly construed the entirety 

of the bargaining agreement. When a contract is ambiguous with respect to a disputed 

issue, an arbitrator’s award will stand if it is consistent with the parties’ general 

intent as shown in the agreement and the law of the shop of the industry. 
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Furthermore, an arbitrator is under no obligation to explain to the court his reasoning 

for his interpretation of the agreement.  

Here, not only did the Commissioner contemplate the parties’ manifested 

intent when determining a penalty for Brady, he also addressed the law of the shop 

in reaching his decision. His opinion offered a clear basis for how he properly 

construed the contract in its entirety in selecting the appropriate punishment for 

Brady’s misconduct. By giving effect to the parties’ intent in light of the law of shop, 

the Commissioner properly construed the entirety of the collective bargaining 

agreement and precisely explained his interpretive reasoning. Therefore, this Court 

should affirm the Second Circuit’s decision. 

ARGUMENT 

The collective-bargaining process, through which employers and employees 

negotiate terms and conditions of their relationship, is a vital part of our national 

labor policy. Barrentine v. Ark.-Best Freight Sys., Inc., 450 U.S. 728, 734 (1981). In 

order for this process to accomplish its goal of promoting peace in labor relations, the 

“method for settlement of grievance disputes arising over the application or 

interpretation of an existing collective-bargaining agreement” must be a method 

agreed upon by the parties through that process. Id. at 735 (quoting 29 U.S.C. § 173(d) 

(2012)). Thus, the parties’ bargained-for arbitrator’s decision must be given great 

deference, and the court can only overturn an arbitrator’s decision if he exceeded the 

scope of his authority as agreed upon by the parties, or if he strayed from the essence 

of the contract and imposed his own “notions of industrial justice.” United 
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Paperworkers Int’l Union v. Misco, Inc., 484 U.S. 29, 38 (1987). “But as long as the 

arbitrator is even arguably construing or applying the contract and acting within the 

scope of his authority,” the reviewing court has no power to vacate his decision. Id. 

The Second Circuit’s confirmation of the Commissioner’s arbitration award 

should be affirmed for two reasons. First, the Commissioner did not exceed his 

authority under the CBA, because his interpretation of his scope of authority under 

the CBA is due deference and because he acted in accordance with general rules of 

labor arbitration. Second, the Commissioner addressed all critical provisions of the 

collective bargaining agreement and properly construed the entirety of the contract 

when deciding on an award for Brady’s misconduct.  

I. THE SECOND CIRCUIT CORRECTLY HELD THAT THE COMMISSIONER DID NOT 
EXCEED HIS AUTHORITY BECAUSE HIS INTERPRETATION WAS ENTITLED TO 
EXTRAORDINARY DEFERENCE AND HE ACTED CONSISTENTLY WITH GENERAL 
RULES OF LABOR ARBITRATION. 

The Second Circuit Court of Appeals’ decision, which held that the 

Commissioner did not exceed his authority as the arbitrator of Brady’s disciplinary 

appeal, was correct for two reasons. First, the court was required to give 

extraordinary deference to the Commissioner’s decision, including his interpretation 

of his own scope of authority under the agreement. Second, Stolt-Nielsen allows 

arbitrators to adopt necessary procedures that are not specifically defined in the 

agreement and to rely on general rules of labor arbitration to do so. The court should 

vacate an arbitrator’s decision “only when [he] strays from interpretation and 

application of the agreement and effectively ‘dispense[s] his own brand of industrial 

justice.’” 559 U.S. 662, 671 (2010). 
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A. The Reviewing Court Was Required to Give Extraordinary 
Deference to the Commissioner’s Interpretive Decision, Including 
His Determination of His Own Scope of Authority. 

 
Arbitral decisions are given extraordinary deference when reviewed by a court, 

and that deference extends even to the arbitrator’s determination of his own scope of 

authority under the contract. 

If there is any bedrock principle undergirding judicial review of an arbitration 

award, it is that such review is extremely limited, Major League Baseball Players 

Ass’n v. Garvey, 532 U.S. 504, 507 (2001), and in fact is “among the narrowest known 

to the law,” U.S. Postal Serv. v. Am. Postal Workers Union, 204 F.3d 523, 527 (4th 

Cir. 2000) (quoting Union Pac. R.R. v. Sheehan, 439 U.S. 89, 91 (1978)). Due to the 

“context in which collective bargaining agreements are negotiated and the purpose 

which they are intended to serve,” a court must defer to the arbitrator all questions 

regarding the interpretation of the contract. United Steelworkers of Am. v. Am. Mfg. 

Co., 363 U.S. 564, 567 (1960). Thus, a court must not disturb an arbitration award if 

the “arbitrator is even arguably construing or applying the contract.” Garvey, 532 

U.S. at 509.  

It must always be remembered that “[i]t is the arbitrator’s construction which 

was bargained for; and so far as the arbitrator’s decision concerns construction of the 

contract, the courts have no business overruling him because their interpretation of 

the contract is different from his.” United Steelworkers v. Enter. Wheel & Car Corp., 

363 U.S. 593, 599 (1960). Additionally, as the Second Circuit noted in the case below, 

the deference owed to an arbitrator’s scope of authority is particularly great in the 
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case of sports commissioners, who are delegated extremely broad authority to ensure 

the integrity of their respective sports and to punish “conduct detrimental” to that 

sport. Nat’l Football League Mgmt. Council, 820 F.3d at 532.1 

This Court has even held that this deference extends to the arbitrator’s 

determination of the scope of authority granted to him under the contract. See W.R. 

Grace & Co. v. Local Union 759, Int’l Union of United Rubber, Cork, Linoleum & 

Plastic Workers of Am., 461 U.S. 757, 765 (1983) (“Because the authority of 

arbitrators is a subject of collective bargaining, . . . the scope of the arbitrator’s 

authority is itself a question of contract interpretation that the parties have delegated 

to the arbitrator.”). Although W.R. Grace & Co. specifically addressed an arbitrator’s 

determination of the scope of authority exercised by a different arbitrator, id. at 762–

63, several circuit courts have logically extended this reasoning to allow arbitrators 

to determine their own scope of authority or the scope of issues submitted to them 

based on their interpretation of the agreement, see, e.g., Nat’l Football League Players 

Ass’n v. Nat’l Football League, 831 F.3d 985, 997 (8th Cir. 2016).2 

1 See also Cole Renicker, Note, A Comparative Analysis of the NFL’s Disciplinary Structure: The 
Commissioner’s Power and Player’s Rights, 26 Fordham Intell. Prop. Media & Ent. L.J. 1051, 1065–71 
(2016) (overviewing the history of the NFL Commissioner’s power in both player discipline and as a 
grievance arbitrator, and concluding that “[u]ltimately, the [C]ommissioner’s power in overseeing 
these grievances is, like his power to subjectively render the initial punishment decision, very strong”). 
2 For more examples from other circuits, see Madison Hotel v. Hotel & Rest. Emps., Local 25, 144 F.3d 
855, 857 (D.C. Cir. 1998); Major League Umpires Ass’n v. Am. League of Prof’l Baseball Clubs, 357 
F.3d 272, 279 (3d Cir. 2004); Richmond, Fredricksburg & Potomac R.R. Co. v. Transp. Commc’ns Int’l 
Union, 973 F.2d 276, 280 (4th Cir. 1992); El Dorado Tech. Servs., Inc. v. Union General De 
Trabajadores de Puerto Rico, 961 F.2d 317, 321 (1st Cir. 1992); Lattimer-Stevens Co. v. United 
Steelworkers, 913 F.2d 1166, 1170 (6th Cir. 1990); Pack Concrete, Inc. v. Cunningham, 866 F.2d 283, 
285 (9th Cir. 1989); and Waverly Mineral Prod. Co. v. United Steelworkers of Am., Local No. 8290, 633 
F.2d 682, 685–86 (5th Cir. 1980). 
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In National Football League Players Association, the Eighth Circuit held that 

an NFL hearing officer appointed to arbitrate a disciplinary appeal under the 2011 

NFL CBA did not exceed his authority “by altering the issues presented for decision.” 

831 F.3d at 997. That case concerned the discipline of Minnesota Vikings player 

Adrian Peterson, who was suspended without pay after being indicted for a domestic 

violence charge. Id. at 988–89. Peterson and the Players Association argued that the 

hearing officer appointed by the Commissioner to arbitrate Peterson’s appeal 

exceeded his authority by “stray[ing] beyond the issues submitted” for arbitration: 

namely, “the pure legal issue of whether [a newly-enacted discipline policy] could be 

applied retroactively.” Id. at 997. The court rejected this argument, noting that “the 

parties here did not stipulate to the issues for arbitration. The scope of the arbitrator’s 

authority, therefore, was itself a question delegated to the arbitrator.” Id. (quoting 

W.R. Grace & Co., 461 U.S. at 765) (emphasis added). The court emphasized that the 

party seeking arbitration does not have the sole prerogative of defining the scope of 

the arbitration: the other party also has a role in defining the scope, and ultimately 

the parties’ bargained-for arbitrator determines the scope of his authority. Id. 

The Peterson case is very analogous to the current case, because they both deal 

with a disciplinary appeal arising under Article 46, § 2 of the 2011 NFL CBA. R. at 

011. The fact that the Commissioner appointed himself to be the hearing officer in 

the current case is not a material difference, because the CBA allows the 

Commissioner to act as the hearing officer, and the scope of authority granted is not 

modified by his exercise of that discretion. Id. at 012. In both Peterson’s and Brady’s 
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hearings, the parties did not stipulate what issues were to be arbitrated, having 

simply filed an appeal under the general provisions of Article 46, § 2(a). Id. at 011. 

Thus, in this case as in the Peterson case, the scope of the arbitrator’s authority was 

a question delegated to the arbitrator to decide. Just as the arbitrator in Peterson’s 

appeal was acting within his interpretive role by “expanding” the issues on appeal, 

the Commissioner was acting within his interpretive role in making his 

determination. He concluded that the CBA allowed him to “hear any new information, 

including testimony from Mr. Brady, that might cause [him] to reconsider the 

discipline initially imposed,” and to “consider[] anew” the “testimony or documentary 

evidence of which [he] had been previously unaware.” Comm’r’s Op. at 5. 

The Second Circuit appropriately deferred to the Commissioner’s 

determination that the scope of his authority under Article 46 allowed him to reassess 

the facts and justifications for Brady’s discipline at the arbitration hearing. Because 

arbitrators are due extraordinary deference even in their determination of their own 

scope of authority, the Second Circuit’s holding that the Commissioner did not exceed 

his authority should be affirmed. 

B. The Commissioner Complied with Stolt-Nielsen by Conforming His 
Exercise of Authority to General Rules of Labor Arbitration. 

 
The Commissioner acted consistently with the holding in Stolt-Nielsen when 

he reassessed the facts and the rationale justifying Brady’s suspension, because 

under Stolt-Nielsen an arbitrator is free to adopt necessary procedures to effectuate 

the parties’ agreement, and because the Commissioner acted in accordance with the 

general rules of labor arbitration. 
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1. Under Stolt-Nielsen, the Commissioner Was Authorized to Adopt 
Necessary Procedures Where the Agreement Was Silent. 

Where parties agree to arbitrate their disputes, the arbitrator is implicitly 

authorized to adopt necessary procedures to effectuate the parties’ agreement where 

that agreement is silent on a specific issue. Stolt-Nielsen, 559 U.S. at 684–85. 

This Court emphasized in Stolt-Nielsen that the underlying concern in the 

enforcement or construction of an arbitration agreement is to give effect to the parties’ 

intent as agreed upon through collective bargaining. Id. at 682. The parties are 

therefore “free to structure their arbitration agreements as they see fit.” Id. at 683 

(quoting Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 57 (1995)). The 

arbitrator’s power and authority are derived from the arbitration agreement. Id. at 

682. 

Where an arbitration agreement has been agreed upon but does not clearly 

define a necessary term, the arbitrator is implicitly authorized to “adopt such 

procedures as are necessary to give effect to the parties’ agreement.” Id. at 684–85. 

Stolt-Nielsen, therefore, does not prohibit an arbitrator from adopting procedures and 

exercising powers not expressly provided for in the agreement. Instead, it prohibits 

an arbitrator from imposing his or her own policy choices when the parties’ failed to 

reach agreement on a particular issue. Id. at 673–74. In the instance where the 

parties are silent on an issue, “the arbitrator[’s] proper task [is] to identify the rule of 

law that governs in that situation” by looking to the sources of law and custom 

governing the particular transaction or relationship at issue. Id. at 673. 

17 
 



In United Paperworkers International Union v. Misco, Inc., this Court held that 

the consideration of evidence unknown to the employer at the time of the discharge 

was a question of procedure, which bears on the final disposition of the dispute and 

should be left to the arbitrator’s discretion. 484 U.S. at 39–40. There, the underlying 

arbitration agreement “set some ground rules” and restricted the arbitrator from 

considering hearsay evidence, but “evidentiary matters were otherwise left to the 

arbitrator.” Id. at 39. Although the arbitrator in that case decided not to consider the 

after-acquired evidence, this Court’s holding was not that the arbitrator was 

unauthorized to consider such evidence, but rather that he had the discretion to make 

that decision himself. Id. at 39–40. 

In Stolt-Nielsen, despite the fact that the parties expressly stipulated “there 

was ‘no agreement’” on the question of class arbitration, 559 U.S. at 687, 3  the 

arbitrators imposed this procedure on the parties because the petitioners failed to 

“establish that the parties . . . intended to preclude class arbitration,” id. at 684. This 

Court held that, where the parties stipulated they had no agreement, the arbitrators’ 

treatment of the agreement’s silence as dispositive was contrary to “the foundational 

. . . principle that arbitration is a matter of consent.” Id. at 684. By contrast, when an 

agreement is simply silent on an issue, this Court stated “it is appropriate to presume 

that [the parties] implicitly authorize[d] the arbitrator to adopt such procedures as 

3 The fact that the parties in Stolt-Nielsen made this stipulation was vital to the decision in that case. 
This very Court, in fact, distinguished Stolt-Nielsen on that ground in Oxford Health Plans LLC v. 
Sutter, stating that “[t]he parties in Stolt-Nielsen had entered into an unusual stipulation that they 
had never reached an agreement on class arbitration. In that circumstance, we noted, the panel’s 
decision was not—indeed, could not have been—‘based on a determination regarding the parties’ 
intent.’” 133 S. Ct. 2064, 2069 (2013) (emphasis added) (citation omitted). 

18 
 

                                                        



are necessary to give effect to the parties’ agreement.” Id. at 684–85. This Court then 

reaffirmed the same rule stated in Misco: that questions of procedure “‘which grow 

out of the dispute and bear on its final disposition’ are presumptively not for the 

judge, but for an arbitrator, to decide.” Id. at 685. Thus, “the arbitrators’ proper task 

was to identify the rule of law” that should govern in the parties’ silence, by looking 

to the Federal Arbitration Act, maritime law, or New York law, rather than impose 

their own policy choice. Id. at 673–74. This Court determined that class arbitration 

is contrary to the customs of maritime law and the transactions of sophisticated 

business entities, and therefore the arbitrators must have compelled their own 

conception of sound policy in fashioning their award. Id. at 684. 

This Court should note that, unlike the parties in Stolt-Nielsen, the Players 

Association and the NFL have not stipulated that there was no agreement between 

the parties regarding whether reassessment of the facts and rationale of a 

disciplinary action is within the hearing officer’s scope of authority in an Article 46 

arbitration. Therefore, unlike the agreement in Stolt-Nielsen, the CBA’s silence on 

this issue is merely silence alone, and there is no affirmative proof that the parties 

had no agreement on this issue. This case falls under Stolt-Nielsen’s general rule that 

where an agreement is silent, the arbitrator is implicitly authorized to adopt 

procedures “necessary to give effect to the parties’ intent.” 

The arbitration agreement in Misco and Article 46 of the CBA are alike in that 

they both set only a few “ground rules” for arbitration proceedings. With regard to 

evidentiary matters, Article 46 states simply that the parties may “present, by 
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testimony or otherwise, any evidence relevant to the hearing.” R. at 399. Nearly 

identical language is used in Article 43 of the CBA for non-appeal hearings of 

employee grievances. CBA Art. 43, § 7(a). This implicitly authorizes the hearing 

officer, as the ultimate interpreter of the agreement, to determine what evidence is 

relevant. Like the arbitration agreement in Misco, Article 46 invests the hearing 

officer with the authority to determine evidentiary matters. 

Synthesizing the holdings of Misco and Stolt-Nielsen, the question of whether 

the Commissioner should have considered after-acquired evidence—in this case, 

Brady’s destruction of his cell phone and his quid pro quo involvement in the deflation 

scheme—is a procedural question which the Commissioner had authority to decide, 

so long as he did not impose purely his own policy choice. Thus, the correct question 

under Stolt-Nielsen’s holding is whether the Commissioner appropriately relied on a 

governing rule of law to fill the gap in the CBA, rather than imposing his own policy 

choice. 

2. The Commissioner Followed General Rules of Labor Arbitration by 
Considering After-Acquired Evidence and Related Reasons for 
Punishment on Appeal. 

 
The general rules of labor arbitration provide a governing rule to answer the 

question of whether an arbitrator can examine new evidence or rationales for 

discipline in a disciplinary appeal. The rule that arbitrators generally hold to is that 

“a [sanction] ‘must stand or fall upon the reason given at the time of [sanction],’” 

Misco, 484 U.S. at 40 n.8, and that “the employer cannot add other reasons when the 

case reaches arbitration,” Frank Elkouri & Edna Asper Elkouri, How Arbitration 
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Works § 8.8.C (Kenneth May ed., 7th ed. 2012). However, that general rule is not 

without exceptions. For instance, although evidence “discovered after disciplinary 

action has been taken may not be considered . . . as the grounds for new or additional 

discipline in the same case, [such evidence] may be admissible, if relevant, as support 

for the originally charged discipline.” Elkouri & Elkouri, supra, § 8.8.D.I. (emphasis 

added) (quoting John Kagel, Practice and Procedure, in The Common Law of the 

Workplace: The Views of Arbitrators 49 (Theodore J. St. Antoine ed., 2d ed. 2005)).  

According to a primary treatise on arbitration, an arbitrator’s decision to 

consider after-acquired evidence may be based on a variety of factors, including “the 

need for consideration of all the facts relevant to the case, . . . [and] whether the newly 

discovered evidence is consistent with the theory of the proponent’s case.” Id. § 8.8.B. 

Further, “[u]nless the contract expressly provides that new evidence must be 

excluded, arbitrators generally favor receiving it.” Id. 

Arbitrators have allowed after-acquired evidence to be used where it revealed 

an instance of misconduct identical to the misconduct which led to the employee’s 

discipline, Bill Kay Chevrolet v. Automobile Mechanic’s Union, Local 701, 107 Lab. 

Arb. Rep. (BNA) 302, 309–10 (1996) (Wolff, Arb.) (allowing admission of “significant 

cumulative evidence” of the same wrongdoing where “the Company did not change 

the ground” on which the discipline was originally predicated), or where further 

evidence justifying the discipline would have been discovered by the employer prior 

to the discipline had the employer conducted further investigations, Wilshire Indus. 

v. Int’l Longshoremen’s Union, Local 26, 71 Lab. Arb. Rep. (BNA) 56, 58 (1978) 
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(Mueller, Arb.). Some arbitrators have also recognized a difference between a change 

of theory as to why the discipline was justified and a complete “substitut[ion of] new 

and different reasons” for the discipline. Mitchell Bros. Truck Line v. Int’l Bhd. of 

Teamsters, Local 741, 48 Lab. Arb. Rep. (BNA) 953, 956–57 (1967) (Peck, Arb.).4  

The facts of Wilshire Industries demonstrate the conditions under which an 

arbitrator may consider after-acquired evidence in an employee’s disciplinary appeal. 

71 Lab. Arb. Rep. (BNA) at 57. There, an employee was discharged after he refused 

to complete an assigned task, stating that he could not do so because of a medical 

condition resulting from a prior injury. Id. After the discharge, the employer received 

a medical statement confirming that the employee truly was permanently restricted 

from heavy work, and thus was not a fully-utilizable employee. Id.  

The arbitrator found that once the employer received the medical statement, 

it had valid grounds for termination; however, at the actual time of discharge, the 

employer did not know the employee’s injury was so extensive and permanent. Id. at 

58. The arbitrator contrasted this situation with one where a termination is based on 

conduct insufficient to justify termination, and then later a completely different cause 

4 See also City of Marengo v. Ill. Fraternal Order of Police Labor Council, 131 Lab. Arb. Rep. (BNA) 
1729, 1733 (2013) (Kravit, Arb.) (noting that “[i]n every award . . . where arbitrators have admitted 
post-discharge evidence . . . , the evidence has been directly connected to the events giving rise to the 
discharge,” and allowing such evidence that was “directly, logically and necessarily connected . . . to 
the decision to discharge [the employee]”); Group W Cable of Chi. v. Int’l Bhd. of Elec. Workers, Local 
134, 93 Lab. Arb. Rep. (BNA) 789, 796 (1989) (Fischbach, Arb.) (expanding “the Arbitrator’s scope of 
inquiry” to include after-acquired evidence of post-discharge conduct, where such evidence was “closely 
intertwined” with the “management’s duty to fully investigate” and where the evidence was “critical 
in determining whether or not there was ‘cause’ to terminate the grievant’s employment”); Trailways 
Se. Lines, Inc. v. Amalgamated Transit Union, Local 1531, 81 Lab. Arb. Rep. (BNA) 365, 366 (1983) 
(Gibson, Arb.) (re-opening the factual record to include new evidence of post-discipline conduct that 
was separate from, but of the same nature as, the conduct on which the discipline was based, where 
the new evidence tended to support the discipline). 
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is used to provide justification for the wrongful termination. Id. Instead, the original 

reason for termination here was “so clearly related to the ultimate reason for the 

termination” that the arbitrator could consider the new evidence and rationale in 

affirming the penalty. Id. 

Both Wilshire and the current case present a situation where additional 

evidence and reasons for discipline were discovered after the discipline was imposed. 

In both cases, further investigation and reassessment of the facts helped to establish 

that sufficient cause did exist at the time of the discipline.5 Just as in Wilshire, where 

the ultimate reason for discharge was “clearly related” to the initial reason and was 

not a wholly separate reason discovered after the fact, the evidence of Brady’s quid 

pro quo involvement in the deflation scheme and his destruction of his cell phone is 

clearly related to (and provides support for) the original grounds for the suspension 

stated in the Vincent Letter. Those grounds were (1) that he was “at least” generally 

aware of the deflation scheme, and (2) that he refused to comply with requests to 

produce evidence. R. at 382. Furthermore, the ultimate ground for discipline 

articulated in both the Vincent Letter and the Commissioner’s opinion was that 

Brady’s actions constituted “conduct detrimental” to the integrity of football. Thus, 

the Commissioner at most changed his theory as to why the actions amounted to 

“conduct detrimental,” and did not substitute a wholly new reason for the 

5 The difference between Wilshire and the current case, however, is that the Wilshire employer did not 
base the original discipline on a sufficient justification, whereas Brady’s discipline was based on valid 
grounds articulated in the Vincent Letter. The evidence introduced at Brady’s hearing merely provided 
further support for those grounds. This distinction only strengthens the conclusion that the 
Commissioner appropriately considered additional evidence clearly related to the original grounds for 
discipline. 
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punishment. In light of the agreement’s silence on the issue, the Commissioner’s 

reassessment of the facts and rationale for the discipline was consistent with Stolt-

Nielsen’s requirement that an arbitrator look for a “governing rule of law” because 

his opinion followed general rules of labor arbitration.  

Because the Commissioner properly acted within his broad interpretive 

authority, and because his consideration of new evidence and justifications for 

punishment was consistent with the general rules of labor arbitration, the Second 

Circuit correctly approved his award. The parties bargained for the Commissioner’s 

construction of their agreement, and that is what they received; Brady and the 

Players Association cannot now seek a second opinion from the court simply because 

they do not favor the result. 

II. THE SECOND CIRCUIT CORRECTLY CONFIRMED THE COMMISSIONER’S AWARD 
BECAUSE HE ADDRESSED ALL CRITICAL PROVISIONS OF THE COLLECTIVE 
BARGAINING AGREEMENT, AND HE PROPERLY CONSTRUED THE ENTIRETY OF THE 
CONTRACT. 

 
Courts do not have authority to vacate an award of a bargained-for arbitrator 

as long as the arbitrator’s decision was based on the parties’ agreement. The Second 

Circuit opinion, which held that the Commissioner’s award was plausibly based on 

the CBA, was correct because the Commissioner addressed all critical provisions of 

the contract and provided a clear basis for how he properly construed the agreement 

in light of the law of the shop to give effect to the parties’ manifested intent.   

Although an arbitrator’s decision must ultimately draw its essence from the 

agreement of the parties, Misco, 484 U.S. at 41, the arbitrator is expected to “bring 

his informed judgment to bear” in reaching a fair solution for a dispute, particularly 
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when formulating a remedy, Enter. Wheel, 363 U.S. at 597. Courts have vacated 

awards for failure to draw their essence from the parties’ agreement when they are 

“completely irrational” or “evidence a manifest disregard for the law.” Boise, 309 F.3d 

1075, 1080 (8th Cir. 2002). However, where an award “can in any rational way be 

derived from the agreement, viewed in the light of its language, its context, and any 

other indicia of the parties’ intention,” vacatur is not warranted. Ludwig Honold Mfg. 

Co. v. Fletcher, 405 F.2d 1123, 1128 (3d Cir. 1969).  

An arbitrator’s decision cannot be considered to draw its essence from the 

agreement when the arbitrator “fails to discuss critical contract terminology, which . . . 

might reasonably require an opposite result.” Clinchfield Coal Co. v. Dist. 28, United 

Mine Workers of Am. & Local Union # 1452, 720 F.2d 1365, 1369 (4th Cir. 1983). 

When interpreting the language of the agreement, an arbitrator may not disregard 

“plain or unambiguous contract provisions.” Sears, Roebuck & Co. v. Teamsters Local 

Union No. 243, 683 F.2d 154, 155 (6th Cir. 1982). However, where the plain language 

of an agreement is “silent or ambiguous with respect to a disputed issue,” arbitrators 

must interpret the contract by “consider[ing] other relevant sources of the parties’ 

intent.” Boise, 309 F.3d at 1082. 

Where the arbitrator must interpret provisions of the parties’ agreement, a 

court is “forbidden to substitute its own interpretation even if convinced that the 

arbitrator’s interpretation was not only wrong, but plainly wrong.” Chi. 

Typographical Union No. 16 v. Chi. Sun-Times, Inc., 935 F.2d 1501, 1505 (7th Cir. 

1991) (citing Misco, 484 U.S. at 37–38). It is only when the arbitrator “fails to discuss 
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a probative contract term and at the same time offers no clear basis for how he 

construed the contract to reach his decision without such consideration,” that the 

award potentially was not drawn from the agreement. George A. Hormel & Co. v. 

United Food & Commercial Workers, Local 9, 879 F.2d 347, 351 (8th Cir. 1989). 

Unless there is evidence of a “willful disregard of the contract,” an arbitrator’s “failure 

to mark” his interpretive route in determining an award is “not a defect for which a 

court asked to set aside the award can provide a remedy.” Chi. Sun-Times, 935 F.2d 

at 1506.6  

The Second Circuit correctly confirmed the Commissioner’s award for two 

reasons. First, the Commissioner did not fail to consider critical contract language 

because the Schedule of Fines in the Player Polices was not a critical provision of the 

collective bargaining agreement. Second, even if the Schedule of Fines was probative 

in determining the penalty for the misconduct at issue, the Commissioner’s award 

offered a clear basis for how he properly construed the entirety of the agreement in 

light of the law of the shop to give effect to the parties’ intent.  

A. The Schedule of Fines in the Player Policies Was Not a Critical 
Provision of the Collective Bargaining Agreement. 

 
The Commissioner did not fail to consider a critical provision of the CBA by 

relying on Article 46 in determining Brady’s penalty because the Schedule of Fines 

did not apply unambiguously to the misconduct at issue, and because the Players 

Association denied the Schedule’s pertinence to Brady’s violation.  

6 See also Boise, 309 F.3d at 1081 (noting that a court may not vacate an arbitrator’s award based on 
misinterpretation of contract language “unless [his] interpretation so directly contradicts the plain 
meaning of the parties’ agreement that it effectively rewrites it”).  
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An arbitrator may not “dispense his own brand of industrial justice” in 

determining awards and is, therefore, “confined to interpretation and application of 

the collective bargaining agreement.” Clinchfield Coal Co., 720 F.2d at 1368. 

Determining whether the provisions of an agreement are ambiguous regarding a 

disputed issue “is an exercise in ‘interpretation,’” and parties to a CBA agree that an 

arbitrator will “determine the ambiguity vel non of its terms.” PPG Indus. v. Int’l 

Chem. Workers Union Council of the United Food & Commercial Workers, 587 F.3d 

648, 654 (4th Cir. 2009). A court “cannot second-guess [the arbitrator’s] judgment” in 

finding terms of an agreement to be ambiguous. Id. 

An agreement is ambiguous when the language in question is “susceptible to 

alternative, reasonable interpretations.” Wash. Gas Light Co. v. Int’l Bhd. of 

Teamsters, Local 96, 594 F. App’x 774, 777 (4th Cir. 2014). When construing an 

ambiguous contract, the arbitrator must consider the entire agreement in light of the 

parties’ intent. Boise, 309 F.3d at 1082. If the text of the contract does not mandate a 

specific remedy, an arbitrator’s award will stand where “it is at all plausible to 

suppose that the remedy he devised was within the contemplation of the parties and 

hence implicitly authorized by the agreement.” Local 879, Allied Indus. Workers of 

Am. V. Chrysler Marine Corp., 819 F.2d 786, 789 (7th Cir. 1987) (quoting Miller 

Brewing Co. v. Brewery Workers Local Union No. 9, 739 F.2d 1159, 1164 (7th Cir. 

1984)).7  

7 See also Indep. Emps.’ Union of Hillshire Farm Co. v. Hillshire Farm Co., 826 F.2d 530, 533 n.2 (7th 
Cir. 1987) (holding that when an agreement neither mandates nor precludes a certain solution, “the 
arbitrator is given wide latitude in fashioning a remedy,” which is limited only by the parties’ 
contemplation of that remedy at the time they formed the agreement).   
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The Commissioner did not ignore a critical provision of the CBA because no 

single section, including the Schedule of Fines, unambiguously mandated a penalty 

for the misconduct at issue, and because the Players Association disclaimed the 

Schedule’s applicability to this violation during the arbitration hearing. 

1. The Collective Bargaining Agreement Was Not Unambiguous 
Regarding what Penalty Options Were Available to the Commissioner 
in Determining the Award. 

 
Where the plain text of the agreement is “unmistakably clear,” the arbitrator 

must give effect to the agreement as written. Boise, 309 F.3d at 1082.  However, 

where the plain language of the parties’ contract is “silent or ambiguous with respect 

to a disputed issue,” an arbitrator must look to other relevant sources to determine 

the parties’ intent. Id.8  

Boise demonstrates the circumstances that must exist before a court will 

vacate an award based on the arbitrator’s failure to consider a critical contract 

provision. There, the Eighth Circuit vacated an award because the arbitrator failed 

to “discuss a probative contract term, and at the same time offer[ed] no clear basis for 

how he construed the contract to reach his decision.” Id. at 1084. In that case, an 

employer challenged an arbitrator’s finding that a discharged employee had not 

violated the terms of her last chance agreement because the arbitrator construed the 

relevant contract provision in a way contrary to its plain meaning without 

explanation. Id. at 1078. Although the agreement stated that the employee could be 

8 See also NCR Corp., E & M-Wichita v. Int’l Ass’n of Machinists & Aerospace Workers, Dist. Lodge No. 
70, 906 F.2d 1499, 1501 (10th Cir. 1990) (holding that an arbitrator properly considered extrinsic 
evidence including “other terms in the contract” where the plain language of the collective bargaining 
agreement was ambiguous regarding the disputed issue). 
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terminated for “violation of any mill rules,” the arbitrator interpreted the provision 

to apply only to the employer’s written rules, which did not address the employee’s 

violation. Id. Without any discussion of his basis for construing the provision to apply 

only to written rules, the arbitrator ordered that the employee be reinstated. Id. at 

1079. 

The court found that the arbitrator “effectively ignored” the language 

permitting termination based on violation of any mill rules, because the wording 

“plainly refer[red]” to unwritten rules the employee had previously violated, as well 

written rules. Id. at 1086.9 Because the arbitrator was silent concerning his reasoning 

in interpreting the provision, the court was not sure whether he misconstrued the 

terminology in a “hyper-technical fashion,” which in turn led to a conclusion arguably 

opposite of the parties’ intent to encompass all mill rules. Id. at 1084. This silence, 

along with other “abundant evidence” that the arbitrator’s decision contravened the 

parties’ intent, formed the basis for the court’s vacatur. Id. at 1086–87. 10  

The current case stands in contrast to Boise. Unlike the unambiguous 

terminology in the last chance agreement there, the Player Policies contain no 

terminology expressly referencing football deflation or other equivalent equipment 

tampering. R. at 450. 11  This is true despite the fact that the Player Policies 

9 See also Coca-Cola Bottling Co. v. Teamsters Local Union No. 688, 959 F.2d 1438, 1441 (8th Cir. 
1992) (holding an arbitrator ignored unambiguous language when the agreement “set out an exclusive 
remedy” for the violation in question, and the arbitrator found the “triggering event” had occurred).  
10  See also Mountaineer Gas Co., 76 F.3d at 610 (holding an arbitrator “blatantly ignored” an 
unambiguous policy when he “fashion[ed] an entire new remedy and infus[ed] his personal feelings 
and sense of fairness into the award”). 
11 Although the Player Policies are not contained within the CBA, policies promulgated by employers 
pursuant to collective bargaining agreements “have the force of contract language” and must be 
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specifically addressed other violations in great detail, including length of players’ 

stockings and wristband colors. Id. While the Schedule of Fines states that “first 

offenses will result in fines” in reference to “Other Uniform/Equipment Violations,” 

R. at 443, it acknowledges that “suspension may also be imposed, based on the 

circumstances of the particular violation,” R. at 448.  Additionally, the first page of 

the Player Policies explains that each player is “subject to the separate authority of 

the Commissioner for violations of National Football League rules and policies,” and 

“[t]he Commissioner may impose fines and other appropriate discipline, up to and 

including suspension . . . for conduct detrimental to the integrity of . . . the game of 

professional football.” Id. at 429 (emphasis added). Furthermore, Article 46 of the 

CBA allows the Commissioner to suspend players for “conduct detrimental” to the 

integrity of the game. R. at 398. 

The Commissioner stated in his opinion that he referred to the discipline 

imposed for steroid offenses in determining this award because that type of offense 

was “the closest parallel [to the current situation] of which [he was] aware.” Comm’r’s 

Op. at 16. Because the Commissioner chose to consider the penalty available for a 

similar offense, it naturally follows that he concluded that the CBA was ambiguous 

regarding what penalty options were available for Brady’s violation. Therefore, the 

district court should not have second-guessed this matter of interpretation submitted 

to the arbitrator. PPG Indus., 587 F.3d at 654.  

considered in interpreting the parties’ intent. Mountaineer Gas Co. v. Oil, Chem. & Atomic Workers 
Int’l Union, 76 F.3d 606, 610 (4th Cir. 1996). 
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The Schedule of Fines does not unambiguously mandate a specific penalty for 

the misconduct at issue, and the CBA’s terms are wholly susceptible to the 

“alternative, reasonable interpretation[]” that suspension was an available remedy. 

Wash. Gas Light Co., 594 F. App’x at 777.12 Therefore, given the Schedule’s silence 

regarding ball tampering and the general contemplation of suspension as a penalty 

in the Player Policies and Article 46, the provision setting forth fines as a result of 

first offenses for other equipment violations is not a critical provision of the CBA. 

2. The Schedule of Fines Should Not Be Considered a Critical Contract 
Provision when Both Parties to the Agreement Have Disclaimed Its 
Applicability. 

 
Both parties to the CBA have at one time disclaimed the Schedule of Fines’ 

applicability to this violation, therefore, it should not be considered a critical contract 

provision. Arbitrators do not have authority to alter agreements “by interpreting 

unambiguous language in a way contrary to its plain meaning.” Coca-Cola Bottling 

Co., 959 F.2d at 1442. However, if an agreement is ambiguous, an award will stand 

even where the arbitrator “fails to discuss a relevant ambiguity” unless a court’s own 

review finds that evidence of the parties’ intent is “plainly dispositive of the issue.” 

Boise, 309 F.3d at 1083 n.7. 

 In Poland Spring Corp. v. United Food & Commercial Workers International 

Union, Local 1445, the First Circuit vacated an arbitrator’s award where the 

collective bargaining agreement expressly provided grounds for employee 

termination, but the arbitrator reinstated the employee based on a “just cause” 

12 See also PPG Indus., 587 F.3d at 653 (holding an arbitrator did not ignore the plain language of a 
CBA when its relevant provision did not expressly refer to the disputed term). 
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analysis of the employee’s behavior. 314 F.3d 29, 32, 37 (1st Cir. 2002). Although 

neither party disputed that the employee had been insubordinate or that the CBA 

explicitly allowed for termination on that ground, the arbitrator evaluated the term 

“insubordination” contrary to its definition in the contract. Id. at 32. The arbitrator’s 

“additional probing” of the agreement after he had determined the employee was 

insubordinate according to the contract’s defined terms “constituted ‘ignoring the 

plain language of the contract.’” Id. at 34 (quoting Ga.-Pac. Corp. v. Local 27, United 

Paperworkers Int’l Union, 864 F.2d 940, 945 (1st Cir. 1988)). Once the arbitrator 

determined that the employee had “committed an act specifically listed in the 

collective bargaining agreement,” the arbitrator was “not free to fashion a separate 

remedy apart from the one provided by the parties’ agreement.” Id. 13 The court 

concluded that contractual provisions which expressly provide remedies for specific 

violations are “bargained for and inserted precisely to take discretion away from 

arbitrators charged with enforcing” contracts. Id. at 34–35.14  

The present case is distinct from Poland Spring. Unlike the arbitrator there, 

the Commissioner was never presented with evidence that the parties had mandated 

a specific remedy for ball deflation. During the arbitration hearing, the Players 

Association specifically stated it did not believe the Schedule of Fines applied to this 

violation because it made no mention of footballs. Hr’g Tr. at 26. Given that both 

13 The agreement went so far as to expressly prevent the arbitrator from fashioning unlisted awards. 
Pol. Spring, 314 F.3d at 31 (“[T]he arbitrator shall have no power to alter or modify any of the terms 
of this Agreement or to impose on any party a limitation or obligation not explicitly provided for in 
this Agreement.”). 
14 See also Clinchfield Coal Co., 720 F.2d at 1368 (vacating an award where an arbitrator failed to 
discuss the disputed terms at issue which “had special legal meanings to the parties”). 
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parties disclaimed the applicability of the Schedule of Fines, the arbitrator’s decision 

to examine the CBA as a whole in determining the parties’ intent does not constitute 

“additional probing” of the contract. See NCR Corp., 906 F.2d at 1501 (holding an 

arbitrator rightly looked to other terms in the agreement to interpret ambiguous 

language). On the contrary, instead of fashioning a new monetary fine based on his 

own sense of justice, the Commissioner chose to rely on a remedy discussed both in 

Article 46 of the CBA and the Schedule of Fines in the Player Policies.  

The Commissioner’s decision to base his award on other portions of the contract 

indicates he did not believe the parties intended the Schedule to be controlling in 

determining the penalty in this case based on their own statements.15 Because both 

parties have expressly disclaimed the provision’s applicability to this violation, the 

Schedule of Fines should not be seen as a critical provision of the contract. 

B. Even if the Schedule of Fines’ Provision Was Probative to the 
Interpretation of the CBA, the Commissioner Properly Construed 
the Agreement in Its Entirety. 

 
The Commissioner properly construed the entirety of the CBA because he 

based his award on the manifested intent of the parties, including as expressed in the 

Player Policies, incorporated the law of the shop in his decision, and clearly explained 

his reasoning in his opinion. 

An arbitrator’s award will stand unless he “must have based his award on some 

body of thought, or feeling, or policy, or law that is outside the contract.” Ethyl Corp. 

15 Cf. Champion Int’l Corp. v. United Paperworkers Int’l Union, Local 507, 168 F.3d 725, 731 (4th Cir. 
1999) (vacating an arbitrator’s award when the arbitrator based his decision on a policy issued in 
connection with a CBA despite the fact that he was aware the policy was inapplicable).  
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v. United Steelworkers of Am., 768 F.2d 180, 184–85 (7th Cir. 1985) (quoting Enter. 

Wheel, 363 U.S. at 597). “Determining the intent of the parties is the essential inquiry” 

for interpreting an agreement. CSX Transp., Inc. v. United Transp. Union, 29 F.3d 

931, 936 (4th Cir. 1994). When a contract is ambiguous but the arbitrator’s decision 

is still “consistent with the parties’ general intent as manifested in the agreement,” 

the arbitrator cannot be said to be “imposing his own notions of fairness.” PPG Indus., 

587 F.3d at 653. 

Furthermore, an award “only manifests disregard for the law where the 

arbitrators clearly identify the applicable, governing law and then proceed to ignore 

it.” Hoffman v. Cargill, Inc., 236 F.3d 458, 462 (8th Cir. 2001). An arbitrator’s 

relevant “source of law is not confined to the expressed provisions of the contract, as 

the industrial common law—the practices of the industry and the shop—is equally a 

part of the collective bargaining agreement although not expressed in it.” Am. Mfg. 

Co., 363 U.S. at 581–82. 

Finally, a court may not set aside an arbitrator’s award for failure to properly 

construe an agreement simply because it is “an unreasonable interpretation of the 

contract.” Chi. Sun-Times, 935 F.2d at 1507. Even when an arbitrator “fails to discuss 

a probative contract term,” it is only when he “at the same time offers no clear basis 

for how he construed the contract to reach his decision without such consideration” 

that the award potentially was not drawn from the agreement. George A. Hormel & 

Co., 879 F.2d at 351.  
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The Commissioner properly construed the entirety of the CBA when 

determining the suspension penalty because he based his decision on the parties’ 

intent as manifested in the agreement, considered the law of the shop, and clearly 

explained the reasoning for his award. 

1. The Commissioner Properly Gave Effect to the Parties’ Intent as 
Manifested in the CBA. 

 
Suspension was clearly within the parties’ contemplation in drafting the CBA, 

and therefore, the Commissioner’s award accomplished the parties’ manifested intent. 

A court “may not disturb the arbitrator’s remedy if that remedy can be ‘fairly implied’ 

by a provision of the collective bargaining agreement.” Hillshire Farm Co., 826 F.2d 

at 533. Only when a court thinks an arbitrator’s award “clearly” was not “within the 

contemplation of the parties and hence implicitly authorized by the agreement” may 

the court reverse the arbitrator’s decision. Id.  

In Boise, the court vacated the award not only on the basis of the arbitrator’s 

misconstruction of the agreement, but also because he failed to consider the parties’ 

likely intent. 309 F.3d at 1084. The court stated that it likely would have affirmed 

the district court’s vacatur based exclusively on the plain text of the agreement if it 

did not owe “maximum deference to the arbitrator’s ruling.” Id. at 1081. In 

recognition of this deference, the court specifically noted that had the arbitrator 

“consider[ed] other evidence of the parties’ intent” and come to his same decision, his 

award “would have rested on a legitimate interpretation of the parties’ agreement.” 

Id. at 1084. The court further acknowledged the importance of the manifested intent 
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of the parties by anticipating situations where “even unambiguous language may be 

trumped by other evidence of the parties’ intent.” Id. at 1082 n.6. 

The Commissioner’s opinion in this case differs from that in Boise because it is 

expressly based on the parties’ manifested intent. This is evident by the 

Commissioner’s statement that he relied on the “closest parallel of which [he was] 

aware” in imposing the appropriate “collectively bargained discipline.” Comm’r’s Op. 

at 16.  Even if the Commissioner did not rely on the most probative penalty provision 

in discussing his award, he did not simultaneously fail to “consider other evidence of 

the parties’ intent.” Assuming the Schedule of Fines was relevant to the 

determination of the Commissioner’s penalty, there is ample evidence in the CBA 

that the parties intended the Commissioner to have authority to impose suspension. 

For example, the fines listed under “Other Uniform/Equipment Violations” and the 

first page of the Player Policies both expressly contemplate a suspension penalty for 

various violations. R. at 443. Furthermore, Article 46 of the CBA acknowledges the 

Commissioner’s authority to suspend players for “conduct detrimental to the integrity 

of, or public confidence in, the game.” R. at 398.16 The fact that the parties failed to 

include a provision which addressed ball tampering but specifically granted the 

Commissioner broad authority to suspend players for a variety of violations indicates 

their intent to allow the arbitrator to award suspension penalties in his discretion. 

Suspension is not a remedy “clearly [outside] the contemplation of the parties” when 

16 See also Nat’l Football League Players Ass’n, 831 F.3d at 995 (finding that “Article 46 [of the NFL 
CBA] . . . place[s] no limit on the Commissioner’s authority to suspend players”). 
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the CBA expressly grants the Commissioner discretionary authority to impose it. 

Hillshire Farm Co., 826 F.2d at 534. 

Therefore, because the Commissioner explicitly considered the parties’ intent 

as manifested throughout the entirety of the CBA, he properly construed the 

agreement in determining his award. 

2. The Commissioner Properly Construed the CBA by Considering the Law 
of the Shop.   

 
The Commissioner’s opinion also demonstrates a proper consideration of the 

law of the shop as demonstrated in other NFL CBA arbitrations. Where ambiguity 

exists in a contract, the relevant “source of law is not confined to the express 

provisions of the contract, as the industrial common law” is also a part of the 

agreement. Amalgamated Transit Union Local No. 1498 v. Jefferson Partners, 229 

F.3d 1198, 1201 (8th Cir. 2000). A court may not vacate an award because it disagrees 

with the arbitrator’s application of prior decisions, “as long as the arbitrator is 

arguably construing or applying arbitral precedents.” Nat’l Football League Players 

Ass’n, 831 F.3d at 994.17 

 In National Football League Players Association, the court found that the 

arbitrator properly considered the law of the shop in determining his award because 

his decision “was grounded in . . . a specific arbitral precedent.” Id. at 995. The 

arbitrator’s decision to retroactively apply a policy to a player’s misconduct differed 

from several prior arbitration decisions. Id. at 994. However, the arbitrator 

17 See also Ludwig Honold Mfg. Co., 405 F.2d at 1128 (“[O]nly where there is a manifest disregard of 
the agreement, totally unsupported by principles of contract construction and the law of the shop, may 
a reviewing court disturb the award.”). 
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specifically identified and included language from another opinion which supported 

his decision to apply the policy. Id. The court held that this constituted proper 

reliance on the law of the shop, and because the award was also “grounded in a 

construction and application of the terms of the Agreement,” it was “not subject to 

second-guessing by the courts.” Id. at 995. 

Similarly, the Commissioner here specifically examined and relied upon the 

law of the shop in fashioning his award. Almost two full pages of the Commissioner’s 

decision are spent discussing potentially analogous penalties for a variety of 

violations. Comm’r’s Op. at 14–16. Instead of formulating a remedy without any 

reference point, the Commissioner explained that he relied on the “closest parallel” 

of which he was aware for the misconduct in this case. Furthermore, the 

Commissioner specifically cited the four-game suspension imposed on a general 

manager of the Cleveland Browns for a similar first violation affecting the integrity 

of the game as a source of inspiration for his award. Id. at 16 n.17. Regardless of 

whether he made the best analogy in his reasoning, the Commissioner was “arguably 

construing and applying arbitral precedents.” 

Given his extensive discussion of the practices of the industry concerning 

arbitration awards for first offenses, the Commissioner appropriately considered the 

law of the shop in construing the CBA and determining the suspension award.  

3. The Commissioner Provided a Clear Basis for His Rationale in 
Determining the Award. 

 
 The Commissioner’s opinion more than satisfies the legal requirements to pass 

judicial scrutiny because the Commissioner is not required to explain his reasoning 
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to the court. Ambiguity in an arbitrator’s opinion is not grounds for vacatur, because 

“[a]rbitrators have no obligation to the court to give their reasons for an award.” Enter. 

Wheel, 363 U.S. at 598. This is true even where the ambiguity “permits the inference 

that the arbitrator may have exceeded his authority” in fashioning the award. Id. 

Where the interpretive route by which an arbitrator formed his award can be clearly 

inferred, ‘[t]he arbitrator’s failure to mark it is not a defect for which a court asked to 

set aside the award can provide a remedy.” Chicago Sun-Times, 935 F.2d at 1506. 

 In Chicago Typographical Union No. 16 v. Chicago Sun-Times, the Seventh 

Circuit upheld an arbitrator’s award despite his failure to explain his decision to 

disregard a disputed provision of a contract. Id. There, parties to a collective 

bargaining agreement contested whether certain changes made by a union in other 

employment agreements were authorized by a specific section of their contract. Id. at 

1503. In response to whether the relevant section of the agreement applied to the 

changes at issue, the arbitrator’s opinion exclusively stated “there [is no] need to 

determine the application of [the relevant provision] to the circumstances of this case.” 

Id. Despite this lack of explanation, the court found that nowhere in the arbitrator’s 

opinion was there “a hint that he had or was acting on his own view of the proper 

terms and conditions” of the agreement. Id. at 1505. The opinion was “not a reasoned 

statement of the grounds for its result,” but it was “an interpretation of the contract.” 

Id. Although the court noted that an arbitrator may not base his award on personal 

or policy views rather than on the contract, it held that because “arbitrators’ 
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interpretations must be accepted even when erroneous, it cannot be correct that 

arbitrators are required to write good opinions.” Id. at 1506. 

 Far surpassing the dismissive language of the arbitrator’s opinion in Chicago 

Sun-Times, the Commissioner specifically stated that the suspension ordered was 

“for conduct detrimental to the integrity of and public confidence in the game of 

professional football.” Comm’r’s Op. at 18 n.19. According to the Commissioner’s 

opinion, the award was based on the “CBA-mandated standard NFL Player Contract” 

which “makes clear and provides notice that, in the event of a finding of conduct 

detrimental, the Commissioner may ‘suspend [a] Player for a period certain or 

indefinitely.’” Id. at 18. 18  The Commissioner’s rationale was expressly set forth 

through his detailed evaluation of the language of the agreement and other arbitral 

decisions. Given this extensive discussion of the foundation of his decision, the 

Commissioner’s interpretive route in determining this penalty is clear.   

Because the Commissioner addressed all critical provisions of the contract and 

provided a clear basis for how he properly construed the agreement according to the 

parties’ manifested intent and the law of the shop, the Second Circuit correctly held 

that the Commissioner’s award was plausibly based on the CBA. The parties 

delegated the Commissioner broad authority to fashion remedies and expressly 

disclaimed the applicability of any provision possibly mandating the imposition of 

18 Cf. Champion Int’l Corp., 168 F.3d at 731 (vacating an award when “nowhere in his confusing and 
internally inconsistent ruling [did] the arbitrator mention any provisions of the collective bargaining 
agreement to support the award”). 
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fines as a penalty for Brady’s misconduct; the Players Association cannot now 

demand the court to second-guess the arbitrator’s valid and substantiated decision. 

CONCLUSION 

The collective bargaining process creates a stable and efficient avenue for 

parties to negotiate the terms of their employment. The Second Circuit properly 

confirmed the arbitrator’s award for Brady’s misconduct. By reversing the Second 

Circuit’s decision, this court would be allowing discontented parties to use judicial 

review to usurp the agreed-upon arbitrator’s role instead of deferring to his 

interpretation of the contract. Such judicial second-guessing violates the spirit and 

effectiveness of mutually-constructed collective bargaining agreements. Therefore, 

this Court should affirm the Second Circuit’s decision and honor the arbitrator’s 

award. 

Dated November 21, 2016. 

 

       Respectfully submitted,  

       /s/ Team 13                   .  
       Attorneys for Respondents 
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APPENDIX 

Section 301 of the Labor Management Relations Act 
29 U.S.C. § 185 (2012). Suits by and against labor organizations 
 

(a) Venue, amount, and citizenship 
 
Suits for violation of contracts between an employer and a labor organization 
representing employees in an industry affecting commerce as defined in this 
chapter, or between any such labor organizations, may be brought in any district 
court of the United States having jurisdiction of the parties, without respect to 
the amount in controversy or without regard to the citizenship of the parties. 
 
. . .  
 
(c) Jurisdiction 
 
For the purposes of actions and proceedings by or against labor organizations in 
the district courts of the United States, district courts shall be deemed to have 
jurisdiction of a labor organization (1) in the district in which such organization 
maintains its principal office, or (2) in any district in which its duly authorized 
officers or agents are engaged in representing or acting for employee members. 
 

 
Section 10 of the Federal Arbitration Act 
9 U.S.C. § 10 (2012). Same; vacation; grounds; rehearing 
 

(a) In any of the following cases the United States court in and for the district 
wherein the award was made may make an order vacating the award upon the 
application of any party to the arbitration-- 
 

. . . 
 
(4)  where the arbitrators exceeded their powers, or so imperfectly executed 

them that a mutual, final, and definite award upon the subject matter 
submitted was not made. 
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